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A jury convicted defendant of two counts of assault with
a deadly weapon, a pickup truck, (Pen. Code,1 § 245, subd.
(a)(1); counts | and I1).2 He was sentenced to state prison
for an aggregate term of three years.

The convictions arose out of two incidents in which the
def endant drove his pickup truck close to persons with whom he
had contentious relations. The defendant attenpted to put his
intent in issue with proposed instructions which enbodi ed the
claimhe intended to frighten his adversaries and therefore
hi s conduct anmpbunted to no nore than reckl ess driving.

The trial court rejected the defendant’s instructions.

It instructed the jury in the | anguage of CALJIC No. 9.00
(1994 rev.), which defines the nental state for assault as the
intentional comm ssion of an “act that by its nature woul d
probably and directly result in the application of physical

force on anot her person . The jury sent several notes
to the court which raised questions about the scienter
required for assault. One asked: “If a person’s intent is to
intimdate, rather than cause bodily harm but in the process
the victinms safety is conpromsed, is it still considered

assault?” Another note stated: “W need additional definition

1 A reference to a section, otherw se undesignated, is to
t he Penal Code.

2 A mstrial on five other counts of assault with a deadly
weapon or by means of force likely to produce great bodily
injury (8 245, subd. (a)(1); counts 11l through VII) was

decl ared after the jury declared it was deadl ocked on those
counts.



of sinple assault.” In answer the court reinstructed the jury
in the | anguage of CALJIC No. 9.00 (1994 rev.).

In an earlier opinion, also involving a vehicle, we held
the nental state for assault is an intent to conmt a battery.
(People v. Smith (1997) 57 Cal.App.4th 1470, 1484.) We
concl uded that |anguage simlar to CALJIC No. 9:00 (1994 rev.)
m sdefined the nmental state for assault because it enconpassed
a negligence standard. We reversed the judgnment because the
def endant’ s theory of defense, that he did not intend to hit
the victimwith his vehicle, was withdrawn fromjury
consideration by the instruction. The Supreme Court denied
revi ew.

The decision in Smth was the basis of our original
decision in this case. WIllians is at odds with Smth because
it adopts a negligence standard and on remand we consider the
application of that standard to this case. In so doing we
exam ne the conceptual route by which the Suprene Court got to
t hat standard.

Hi storically, assault has been defined as an attenpted
battery. (People v. Rocha (1971) 3 Cal.3d 893, 899; People v.
Hood (1969) 1 Cal.3d 444, 458.) The harm addressed is a
battery. WIllianms rejects the view that assault requires an
intent to conmt a battery. It holds that “assault only
requires an intentional act and actual know edge of those
facts sufficient to establish that the act by its nature wll
probably and directly result in the application of physical

force against another.” (26 Cal.4th at p. 790.) The test is



obj ective. The actor “need not be subjectively aware of the
risk that a battery m ght occur.” (ld. at p. 788, fn.
omtted.) This defines the mental state as a species of
negl i gent conduct, a negligent assault. \Were the negligent
conduct involves the use of a deadly weapon, here a vehicle,
the offense is assault with a deadly weapon. Thus, any
operation of a vehicle by a person knowi ng facts that woul d

| ead a reasonabl e person to realize a battery will probably
and directly result may be charged as an assault with a deadly
weapon.

In the published portion of the opinion3 we show the
WIllianms interpretation of section 240 is based upon a m stake
of fact which produced an error of law. WIIlians asserts the
definition of assault in section 240 was first enacted in 1872
and bases its statutory construction on that fact. “Because
section 240 was enacted in 1872 and has not been anended, we
must construe the Legislature’s intent as of 1872.” (26
Cal .4th at p. 785.)

In fact, the present definition of assault was enacted in
1850 as section 49 of the Crimes and Punishment Act. (Stats.
1850, ch. 99, 8 49, p. 234.) It was codified w thout change
in 1872 as section 240 of the new Penal Code. The Suprene
Court cases interpreting the 1850 enactnent, relied upon by

the code comm ssioners in their report to the Legislature,

3 Pursuant to California Rules of Court, rules 976(b) and
976.1, this opinion is certified for publication with the
exception of Parts VII through I X of the Di scussion.



state the 1850 | anguage i ncorporates the common | aw definition
of assault which required an intent to inflict injury. This
construction, consistent with Smth, would have required
reversal of defendant’s conviction in this case. It would
not, for reasons we discuss, have required the
characteri zati on of section 240 as a specific intent crinme.

Nonet hel ess, we are bound by WIlliams. W shall concl ude
t he defendant was properly convicted of a negligent assault on
the facts of the case.

FACTS

COUNT | (The Dircksen Incident)

On May 28, 1996, Patricia Dircksen, who worked for the
Yreka Police Departnment as an admi nistrative secretary, ran an
errand outside the departnment. Returning to her office, she
had to cross at the intersection of Oregon and M ner Streets.
She was in the mddle of the crosswal k when she heard a truck
approachi ng. She | ooked up and saw defendant driving a white
pi ckup truck around the corner at a “pretty good rate of
speed.” He was about 30 feet away. There was no stop sign.

A wonman and a boy were in the truck with defendant. Dircksen
ran the rest of the way across the street fearing she would be
struck otherwi se. She was forced to junp out of the crosswalk
and into the traffic |lane. Defendant smrked as he passed
within two to three feet of her.

In Dircksen’s capacity as a police departnment enpl oyee,
she had previously had encounters with defendant. Since 1994,

t he departnment had 59 “contacts” with defendant, “many” of



whi ch were negative. Dircksen believed defendant |inked her
with the negative contacts but did not specify any particul ar
i nci dent .

When Dircksen returned to the police station, she told
Officer Frost what happened. In a witten statenent, she
stated that she believed defendant was trying to intimdate
her. Officer Frost testified at the prelimnary hearing that
Di rcksen reported that she wal ked quickly, not ran, to the
ot her si de.

At trial, Dircksen testified that she believed defendant
intended to hit her.

Def endant did not testify. Amanda Wight testified that
she and Forrest Wight, Ill, defendant’s son, along with Kelly
and Julie Wight, were riding with defendant in his 1966 Chevy
pi ckup on the way to his shop. As defendant turned left off
of Mner Street onto South Oregon Street, he slowed down from
20 mles per hour and stopped because there was a wonan in the
crosswal k. Defendant’s truck was old and could not go nore
than 12 m | es per hour around that corner because of a drain.
After the woman crossed the street, defendant continued. The
woman turned and | ooked at them “funny.” Ms. Wight did not
recogni ze the woman at the tine but |later renmenbered that
Di rcksen had been present when the police searched the
Wights's house. Ms. Wight clainmed that Dircksen had not
run across the street. Forrest Wight, Il confirmed Ms.

Wight's testinony.



COUNT Il (The McHenry Incident)

Def endant and Ral ph McHenry had known each ot her for
about three years. They had once been friends. Both drove
| oggi ng trucks and mai ntained them at shops | ocated at 351
Oberlin Road in Yreka.

On June 9, 1996, MHenry had spent about five hours
washi ng, waxing and working on his logging truck. He had had
a few beers. Defendant got behind the wheel of a stock car
and “spun a brodie” -- driving rapidly in a circle -- causing
rocks to hit and dirt to settle on McHenry' s cl ean truck.
After defendant parked the stock car, he got in his pickup
truck, which was towi ng a house trailer, and spun the wheels
ki cking up nore dust and gravel.

McHenry bel i eved defendant had done so to intimdate him
McHenry approached Darrell Hall, the owner of the stock car
and yelled at himfor allow ng defendant to drive the car.
McHenry then crossed Oberlin Road where defendant had parked
the trailer and shook his finger at defendant. MHenry told
def endant he was sick of “this shit.” Defendant sl apped
McHenry’ s hand away and a shoving match ensued. Defendant
grabbed a baseball bat fromhis truck and hit MHenry in the
back of his arnms several times. Ms. Wight got involved and
hit McHenry. As MHenry retreated, defendant threw a rock at
McHenry. MHenry went to his brother’s shop and arnmed hinself
with a baseball bat. MHenry wanted to conmunicate to

def endant that he was not intim dated.



Def endant, Ms. Wight and Forrest Wight, IIl got into
the pickup truck. As MHenry cane out of the shop with the
bat, he saw defendant driving the pickup truck very fast
towards him They nade eye contact. Defendant’s “eyeballs
were really big and [his] teeth [were] clinched.” The back
wheel s of the pickup truck were spinning. On the first pass,
def endant m ssed McHenry by 10 feet. MHenry had stayed cl ose
to the building. On the second pass, MHenry threw the
basebal | bat at defendant’s pickup truck. The back of the
pi ckup truck slid towards McHenry. MHenry fell. He clainmed
he was struck on the inside of his knee. Defendant |eft the
area and McHenry dusted hinmself off and went back to work on
hi s 1 ogging truck.

McHenry cl ai med he had been in fear of great bodily harm
About an hour-and-one-half after the incident, MHenry went to
t he emergency room because his knee hurt.

Conni e McHenry, Ral ph McHenry’s sister-in-law, had
gat hered up several children who were playing in the shop area
and took theminside when defendant started to drive his
pi ckup truck towards Ral ph McHenry. She cl ai ned defendant’s
truck had been going very fast, swinging fromside to side and
sliding when it lost traction. She called 911 because
defendant’s truck was out of control.

From a pay phone, defendant also called the police.

Yreka Police Oficer WIlliamBullington went to the shop
area and observed track marks in the dirt near the building.

The marks matched defendant’s pickup truck and showed he had



accelerated. Oficer Bullington interviewed defendant.
Def endant recounted that MHenry crossed the street, grabbed
hi m and punched himin the jaw. Bullington saw no injury on
def endant’ s jaw. When MHenry shoved Ms. Wight and Forrest
Wight, 111, defendant grabbed the bat. Defendant expl ai ned
he drove across the street to lock up his shop. As he entered
the |l ot, MHenry stepped out into his path. Defendant
adm tted accelerating his truck to avoid MHenry, who was
“com ng at hinf and went close to the building to make sure
def endant’ s shop door was secure. Defendant was unaware that
he had hit MHenry but told O ficer Bullington that he w shed
he had struck and killed MHenry because it would have been
McHenry' s fault but agreed it would not have been a good idea.
Def endant did not testify. Ms. Wight clainmd MHenry
appeared to have been drinking because he was belligerent,
angry and enotional and slurred his speech. Wen Ms. Wight
heard McHenry yelling at defendant about the dust, she and
Forrest Wight, Ill headed across the street. Ms. Wi ght
told McHenry to | eave defendant alone. MHenry grabbed her
arm and shook her. \When Forrest Wight, Ill told MHenry to
| eave defendant and Ms. Wight al one, MHenry pushed himand
claimed McHenry’ s son would “kick[] his butt.” Defendant
grabbed the bat and swung at McHenry and m ssed. MHenry
headed to the shops yelling profanities and throw ng rocks.
Def endant, Ms. Wight and Forrest Wight, 1ll got into the
pi ckup and headed to the shop to secure it before they left.

When they reached the parking lot, MHenry stepped out with a



bat and swung at and hit the pickup truck. To avoid hitting
McHenry, defendant swerved hard to the left causing it to
slide. Defendant spun around and nade sure his shop was

| ocked and headed out of the parking lot. As they passed

McHenry, MHenry swung the bat and broke the side mrror on

the pickup truck. Forrest Wight, Ill confirmed Ms. Wight’'s
testi nmony.
Darrell Hall, the owner of the stock car and a recycling

shop at 351 Qberlin Road, saw defendant swi ng a bat at MHenry
and mss. MHenry went to his brother’s shop and obtained a
basebal | bat. Defendant drove across the street at a nornal
rate of speed. MHenry stepped into the m ddle of the parking
| ot waving the bat. When defendant got within a few feet of
McHenry, defendant speeded up and turned the truck so the back
end went into a slide, kicking up dust. One of MHenry’s
swings with the bat broke the pickup truck’s side mrror.

When def endant nade the second pass, Hall went inside. Hall
did not see the truck hit MHenry but did see McHenry fall.

The Jury’s Questions

At 5:12 p.m on January 31, 1997, the jury retired to the
jury roomto deliberate. Shortly thereafter, the jury asked,
“I1f a person’s intent is to intimdate, rather than cause
bodily harm but in the process the victims safety is

conprom sed, is it still considered assault?”

10



At 5:25 p.m, the court responded, “Please refer to
[ CALJI C Nos.] 3.30, 9.00 and Special Instruction [No.] 10 as
wel |l as all the instructions as a whole.”4

At 8:04 p.m, the jury sent a note which stated, “W need
addi tional definition of sinple assault.”

At 8:08 p.m, the jury sent another note asking, “Does
hol ding a gun to sonmeone’s head and threatening themwth
bodily harm constitute assault (with deadly weapon) wi thout
det erm ni ng whet her or not the assailant was only bluffing or
intending to intimnm date?”

At 8:19 p.m, the court responded to the two notes. Wth
respect to the first note, the court stated: “I can’'t really
give you any nore definition than | already -- | will reread
the definition, which is instruction number 9.00.” After the
court reread CALJIC No. 9.00, the court responded to the
second note, “First of all, I want to make it clear that there
is no allegation that [defendant] threatened anyone with a
gun. | amsure everyone is clear on that. To use that as an

exanpl e, basically, the answer is, yes. Does holding a gun to

4 The trial court instructed the jury in the I anguage of
CALJI C No. 3.30 as follows:

“In the crimes charged there nust exist a union or joint
operation of act or conduct in general crimnal intent. To
constitute general crimnal intent it is not necessary that
there should exist an intent to violate the law. \When a
person intentionally does that which the | aw declares to be a
crime, he is acting with general crimnal intent, even though
he may not know that his act or conduct is unlawful.”

The court also instructed the jury in the | anguage of
CALJIC No. 9.00. (See fn. 5, infra.)

11



soneone’s head and threatening themw th bodily harm
constitute assault with deadly weapon? Yes. [9f] The added
phrase, ‘w thout determ ning whether or not the assail ant was
only bluffing or intending to intimdate.’” Intimdation,
bluffing, is really irrelevant. It is still an assault.”
Nei t her the prosecutor nor defense counsel had anything to
add.

Addi ti onal facts relevant to defendant’s contentions wll
be recounted in the discussion.

DI SCUSSI ON

I
The Crime of Negligent Assault

The defendant was convicted of assault with a deadly
weapon, the weapon being a truck. The jury was given two
instructions on assault. It was instructed in the |anguage of
section 240 that “[a]n assault is an unlawful attenpt, coupled
with a present ability, to commit a violent injury on the
person of another.” It was also instructed in the |anguage of
CALJIC No. 9.00 (1994 rev.), as in Wlliams, that, to
constitute an assault, it must be proved “a person willfully
and unlawfully commtted an act that by its nature would
probably and directly result in the application of physical
force on another person. . . . ‘WIIfully nmeans that the
person commtting the act did so intentionally.”> (ltalics

added; CALJIC No. 9.00 (1994 rev.)?5

> The instruction provided in pertinent part: “Every person
who commits an assault upon another person is guilty of a

12



The italicized | anguage is essentially the sanme as that
at issue in People v. Smth, supra, 57 Cal.App.4th 1470. In
Smith the defendant drove his vehicle through a sheriff’s
bl ockade, striking, but not injuring, an officer in the | ower
leg. The officer testified he told defendant to wait. The
def endant cl ai mned he was wai ved through the bl ockade by the
police. The jury convicted the defendant of assault with a
deadl y weapon.

We reversed the judgnent on the view “[t]he natural and
probabl e consequence of an intended act is a negligence
st andard” which precluded the jury from considering
def endant’s claimhe did not intend to hit the officer. (57
Cal . App. 4th at p. 1488.)7 W held the nmental state for

assault is an intent to commt a battery. (ld. at p. 1484.)

crime. In order to prove such crime, each of the follow ng

el ements nust be proved: One, a person willfully and
unlawfully commtted an act that by its nature would probably
and directly result in the application of physical force on
anot her person. And, two, at the tinme the act was conmm tted,
such person had the present ability to apply physical force to
t he person of another. [1] ‘“WIlfully means that the
person commtting the act did so intentionally.”

6 CALJI C No. 9.00 was anended following WIllianms to

conformto its fornmulation of the required nental state for
assault pursuant to section 240. (See now CALJIC No. 9.00
(2002 rev.).

7 “The ‘natural and probabl e consequence’ of an intended
act cannot be equated with the required intention for assault
with a deadly weapon, i.e., an intended forcible and unl awf ul

touching as a desired consequence or one that is known to be
substantially certain to result. The natural and probable
consequence of an intended act is a negligence standard -—and
this differs in two respects. First, it is objective; it does

13



Smith was the basis of our original opinion in this case.
WIlliams rejects Smth, asserting that “assault only requires
an intentional act and actual know edge of those facts
sufficient to establish that the act by its nature wl|
probably and directly result in the application of physical
force agai nst another.” (26 Cal.4th at pp. 787-788, 790.) “In
ot her words, a defendant guilty of assault nust be aware of
the facts that would | ead a reasonable person to realize that
a battery would directly, naturally and probably result from
his conduct. He nmay not be convicted based on facts he did
not know but shoul d have known. He, however, need not be
subj ectively aware of the risk that a battery m ght occur.”
(Id. at p. 788, fn. omtted.)

By construing assault as intentional conduct involving an
obj ective risk of harmW I Ilianms defines the nental state by a
negli gence standard. W /I Ilianms acknow edges the objective test
of probabl e consequences “arguably inplies an objective nental
state consistent with a negligence standard. (See Smth,
supra, 57 Cal.App.4th at p. 1480.)” (26 Cal.4th at p. 787.)
However, it further asserts that “nere reckl essness or

crimnal negligence is still not enough [citation] because a

not proceed fromthe correct coign of vantage, what the

def endant knew about the consequences of noving the vehicle

forward. Second, it enbodies an incorrect nmeasure of the risk

of injury; it |ooks to reasonably foreseeabl e consequences,

not to consequences which are desired or which are

substantially certain to result fromthe defendant’s conduct.”

(Smth, supra, 57 Cal.App.4th at p. 1488.) Snmth held the

mental state for an assault is “an intent to conmt a battery
" (1d. at p. 1484.)

14



jury cannot find a defendant guilty of assault based on facts
he shoul d have known but did not know (see Wal ker v. Superior
Court (1988) 47 Cal.3d 112, 136 [] [’crim nal negligence nust
be eval uated objectively’].)” (1d. at p. 788.)

This statenment apparently is based on the view that
Wal ker was referring to the conduct and not the risk posed by
t he conduct. But Wal ker, relying on People v. Watson (1981) 30
Cal . 3d 290, 296-297 and People v. Penny (1955) 44 Cal.2d 861,
880, neasures crim nal negligence by “whether ‘a reasonable
person in defendant’s position would have been aware of the
risk involved . . . ."” (47 Cal.3d at pp. 136-137; italics
added; see also Wllianms v. Garcetti (1993) 5 Cal.4th 561,
574.) That is precisely the test that WIllianm would apply to
an assaul t.

The nmental states of intention, recklessness and
negligence are principally distinguished by the relationship
of the act made crimnal to the harm addressed by the crin na
statute. An intentional nental state requires that the
defendant intend to conmt the harmto which the crim nal
statute is addressed. Recklessness and negligence differ in
that, while the harmis not intended, each involves a risk
that the harmfroma crimnal act is a likely consequence of
the act. Recklessness requires a subjective awareness of the
risk of harm (See e.g., People v. Watson, supra, 30 Cal. 3d
at p. 296.) Negligence requires an objective view of the risk
of harm “The facts nust be such that the . . . consequence

of the negligent act could reasonably have been foreseen.”

15



(People v. Penny, supra, 44 Cal.2d at p. 880.) In either case
the crimnal act may be intended but not the harm (See In re
Stonewal | F. (1989) 208 Cal.App.3d 1054, 1061, fn. 6.)

We next exam ne the historic and conceptual route by
whi ch the Suprene Court got to a negligence nmeasure of
assaul t.

I
WIllianms is Based on a M stake of Fact;
Section 240 WAs Enacted in 1850, Not 1872

As noted, section 240 defines assault as “an unl awf ul
attenmpt, coupled with a present ability, to conmt a violent
injury on the person of another.” WIllians’ interpretation of
this | anguage is predicated on the view that “courts nust
determ ne the drafter’s intent at the time of enactnment” and
the belief that section 240 is “unchanged since its initial
enactnment in 1872 . . . .” (26 Cal.4th at pp. 785, 784,
italics added.) *“Because section 240 was enacted in 1872 and
has not been anended, we nust construe the Legislature’s
intent as of 1872.” (ld. at p. 785.)8

WIllianms | ocates the nmental state for assault in the word
“attenmpt” as found in section 240. In defining that termthe

court |ooked to the definition of “attenpt” set forth in an

8 Notwi t hstanding that Wl lianms places the | ocus of
Legislative intent at the date of enactnent, it also states:
“Over the decades, we have struggled to fit this 1872
definition of assault into our constantly evol ving framework
of crimnal nental states.” (26 Cal.4th at p. 784.) How a
meaning that is fixed at its birth can evolve is not
expl ai ned.

16



1872 |l egal dictionary, 1 Bouvier’s Law Dictionary (1872) page
166. (26 Cal.4th at pp. 785-786.) WIllianms rejects a clained
second definition - “an intent to do a thing conbined with an
act which falls short of the thing intended” -because it
“appears to describe the traditional fornmulation of crimnal
attenmpt later codified in section 2la, which requires a
specific intent.” (ld. at p. 786.) WIIlianms reasons the
Legi sl ature must have rejected this measure because assault is
not a specific intent crinme. The difficulty here, as we |ater
show, is that attenpt, as used in assault, differs from
assault in the law of general crimnal attenpts on the basis
of the proximty of the act to a battery and that elenment is
reflected in the statutory | anguage defining assault, “coupled
with a present ability . ”

Havi ng rejected the clainmed second definition, WIIlians
presunmed that the Legislature adopted what it views as a third
definition which it said “the Legislature, consistent with the
hi storical understanding of assault, presumably intended to
adopt” (26 Cal.4th at p. 787); an attenpt requires “an intent
to commt some act which would be indictable, if done, either
fromits own character or that of its natural and probable
consequences.” (ld. at p. 786.) Fromthis WIIlians
concl udes: “Based on [this] 1872 definition of attenpt, a
defendant is only guilty of assault if he intends to commt an
act ‘which would be indictable [as a battery], if done, either
fromits own character or that of its natural and probable

consequences.’” (ld. at p. 787, italics added.)

17



The immediate difficulty with the court’s interpretation
of attenpt is that it is based on the belief that section 240
was “initial[ly]” enacted in 1872. 1In fact it was not. As
recogni zed in earlier Suprenme Court cases (see e.g., Inre
James (1973) 9 Cal.3d 517, 522; People v. Colantuono (1994) 7
Cal . 4th 206, 219) and noted in annotations to the codes,® the
| anguage of section 240 derives fromthe identical |anguage of
section 49 of the Crinmes and Puni shnent Act of 1850. (Stats.
1850, ch. 99, § 49, p. 234.)10 “Since its first session,
our Legislature has defined crimnal assault as an attenpt to
commt a battery by one having present ability to do so
(Stats. 1850, ch. 99, § 49, p. 234; now Penal Code 8§ 240)

.7 (I'n re Janmes, supra, 9 Cal.3d at p. 522, italics

in orig. and added.)

Thus, in “enacting” section 240, the 1872 Legislature did

no nore than codify the | anguage of the 1850 enactnent by

9 (Hi storical and Statutory Notes, 48 West’s Ann. Pen. Code
(1999 ed.) foll. & 240, p. 94; Prior Law, Deering’'s Ann. Pen.
Code (1985 ed.) foll. & 240, p. 284.)

10 “An assault is an unlawful attenpt, coupled with a
present ability to commt a violent injury on the person of
another.” (Stats. 1850, ch. 99, 8§ 49, p. 234.) The statute
was anended in 1856 to add a penalty but was otherw se
unchanged, save for the addition of the comma after “ability”
to fully set off the subordinate clause. (Stats. 1856, ch
139, § 49, p. 220.) The penalty was noved to anot her
section in 1872. (Pen. Code, § 241.)

18



placing it in a section of the new Penal Code.ll Consistent
with its view that a court should “ascertain the Legislature’s
intent at the date of enactnent”, the WIllianms court should
have | ooked to the intent of the 1850 Legislature in enacting
section 49 of the Crinmes and Puni shnent Act. (26 Cal.4th at

p. 785.)

The Suprene Court did so in two opinions delivered within
a few years of the enactnent of section 49. (People v.
McMakin (1858) 8 Cal. 547; People v. Yslas (1865) 27 Cal.
630.) In both cases the court construed assault as requiring
an intent to commt an injury.

In McMakin the court said: “An assault is defined by our
statute to be an ‘unlawful attenpt coupled with a present
ability, to commt a violent injury upon the person of
another.” [9Y] The intention to commt the act is necessary
to constitute the offence in all cases.” (8 Cal. at p. 548;
citations omtted.) The act referred to necessarily is the
violent injury. Thus, the court said: “The intention nmust be
to commt a present and not a future injury, upon a different
occasion. The acts done nust be in preparation for an
imediate injury.” (lbid; italics added.)

People v. Yslas construed the 1850 statute as
i ncorporating the common | aw definition of assault. *“The

common | aw definition of an assault is substantially the sanme

11 Section 240. “An assault is an unlawful attenpt, coupled
with a present ability, to conmt a violent injury on the
person of another.”

19



as that found in the statute. (1 [Russell on Crimes (1853)]
748;: U1 1 [Wharton,] Sec. 1241.01)"14 (27 cal. at p. 633.)
The court reads the common |law as: “In order to constitute an
assault there nust be sonething nore than a nmere nenace.
There nust be violence begun to be executed. But where there
is aclear intent to conmt violence acconpani ed by acts which
if not interrupted will be followed by personal injury, the
violence is commenced and the assault is conplete.” (Ibid,
italics added.)

McMaki n and Ysl as have | ong been recogni zed by the
Suprenme Court as authority for the proposition that assault

requires an intent to commt an injury. (See e.g. People v.

12 1 Russell on Crines states: “An assault is an attenpt or
offer, with force and violence, to do a corporal hurt to

anot her; as by striking at another with a stick or other
weapon . . . .”" (At p. 748.)

13 1 Wharton, Anerican Criminal Law (1861) Chapter 8,
section 1241, at page 663, states: “8 1241. An assault is an
intentional attenpt, by violence, to do an injury to another.
The attenpt nust be intentional; for, if it can be coll ected,
notwi t hst andi ng appearances to the contrary, that there is not
a present purpose to do injury, there is no assault.”

(Italics added, fn. omtted.)

1 Wharton, supra, section 1242, in relevant part, also
states: “'It nust also’, to adopt the | anguage of the late
Judge Gaston, ‘amount to an attenpt; for a purpose to commt
vi ol ence, however fully indicated, if not acconpani ed by an
effort to carry it into i nmedi ate execution, falls short of an
actual assault.’” (lbid.)

14 (See al so People v. Wells (1904) 145 Cal. 138, 140

[ Section 240 “is substantially the old or common-I| aw
definition of an assault.”].)
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Col antuono, supra, 7 Cal.4th at p. 219.) After citing an
exanmpl e from McMaki n, 15 Col ant uono concl udes, quoting from
Peopl e v. Hood: “Hence, the necessary nental state [for
assault] is ‘“an intent merely to do a violent act.’” (Hood,
supra, 1 Cal.3d at p. 458.)” (ld. at p. 219.) The Suprene
Court on many occasions has said, as did Hood, that a crimna
assault requires an intent to commt a battery or injury.
(See e.g., People v. Coffey (1967) 67 Cal.2d 204, 221-222
[“*One could not very well “attenpt” or try to “conmt” an
injury on the person of another if he had no intent to cause
any injury to such other person.’”].) Even People v. Rocha,
supra, 3 Cal.3d at page 900, upon which WIllians relies, says
“a battery nust be contenplated,” and concl udes “there was
anpl e evidence fromwhich the jury could infer that the
def endant had the intent to conmt a battery upon the victim.

.” (3 cal.3d at p. 900.)

W Illiams m sreads and m sreports Rocha. WIIlians quotes
from Rocha at page 899, that assault does not require the

specific intent to cause any particular injury [citation],
to severely injure another, or to injure in the sense of
inflicting bodily harm. . . . [Fns. omtted.].’” (26 Cal.4th
at p. 784.) It juxtaposes this sentence with the sentence

from Rocha that assault requires ‘the general intent to

15 “As this court explained nore than a century ago,
‘“Holding up a fist in a nenacing manner, drawi ng a sword, or
bayonet, presenting a gun at a person who is within its range,
have been held to constitute an assault.’” (7 Cal.4th at p.
219.)
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willfully commt an act the direct, natural and probable
consequences of which if successfully conpleted would be the
injury to another.’ (lbid.)” Fromthis WIIlians derives
support for its view the nental state for assault requires a
test of probabl e consequences.

The difficulty with this viewis that WIIlianms has
reversed the order of the sentences. This is inportant
because the first sentence quoted above explains the neaning
of the second sentence. A footnote to that sentence, which
WIlliams omts, says: “A battery nust be contenpl ated, but
only an ‘“injury’ as that termis used with respect to a
battery need be intended. ‘It has |ong been established, both
in tort and crimnal law, that “the |east touching” my
constitute battery.’” (People v. Rocha, supra, 3 Cal.3d at p.
899, fn. 12, italics added; see Smth, supra, 57 Cal.App.4th
at pp. 1482-1484.)

McMaki n and Ysl as, anong ot her decisions, were relied
upon by the California Code Comm ssion in explaining the
meani ng of section 240 to the Legislature.

“An assault has also been said to be an
intentional attenpt, by violence, to do an
injury to the person of another. It nust
be intentional. |If there is no present
purpose to do an injury, there is no
assault. There nust also be an attenmpt. A
pur pose not acconpanied by an effort to
carry into i medi ate execution falls short
of an assault. Thus no words can anmount to
an assault. But rushing towards another
wi th nenacing gestures, and with a purpose
to strike, is an assault, though the
accused I's prevented fromstriking before
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he conmes near enough to do so - State vs.
Davis, 1 Ilred. N.C., p. 121; People vs.
Yslas, 27 Cal., p. 630. But nere

t hreat eni ng gestures unacconpani ed by such
a purpose, although sufficient to cause a
man of ordinary firmess to believe he was
about to be struck, does not constitute an

assault. Thus, when the defendant shook
his whip at the prosecutor, saying, at the
sanme tinme: ‘If you were not an old nman

woul d knock you down.’ Held: no assault,

unl ess the jury should be satisfied that
there was a present purpose to strike. -
State vs. Crow, 1 Ired. N.C., p. 375. To
the same effect is Comopnwealth vs. Eyre, 1
Serg. & R, p. 347. So, where an
Enbassador exhibited a painting in the

wi ndow of his house which gave offense to
the crowd without, and defendant, anong the
crowd, fired a pistol at the painting at
the very time when the Enbassador and his
servants were in the window to renove it,
but did not intend to hurt any of them and
in fact did not. Held, that there being no
intent to injure the person there could be
no conviction for an assault. - U S. vs.
Hand, 2 Wash. C.C., p. 435; People v.
McMakin, 8 Cal., p. 547.” (Code commrs.
note foll. Ann. Pen. Code, § 240 (1st ed.
1872, Haynmond & Burch, commrs. -annotators)
pp. 104-105; italics in original.)

Wl lianms acknowl edges that “[i]n determ ning which
meani ng of ‘attenpt’ [as derived from 1l Bouvier’'s Law Dict.]
the Legislature intended to use in section 240, we nust | ook
to the historical ‘common |aw definition’ of assault,” citing
to a “Code cormmrs. note” (found at the same pages of the
report cited above.) (26 Cal.4th at p. 786.) The court says

that “parts of the code conm ssioner’s comment to section 240
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suggest that assault requires a specific intent to injure.”
(Id. at p. 787, fn. 2.)16

WIllianms rejects the comm ssioner’s construction, set
forth above and in the dissenting opinion of Justice Kennard
(at pp. 793-794), saying: “We do not . . . find these parts of
the comment conpelling in light of the historic conception of
assault and the Legislature’ s decision to make assault a
statutorily distinct crinme fromcrimnal attenpt. (See ante,
at pp. 785-786.)" (26 Cal.4th at p. 787, fn. 2.)

The reference is to a discussion distinguishing between
attenmpt in the law of assault and attenpt in the | aw of
crimnal attenpt, a subject we shortly will exam ne.

L1
WIlliam M sreads Bouvier’s Law Dictionary

There are two significant problens with the court’s
definition of attenpt, which it ascribes to 1 Bouvier’'s Law

Di ctionary, supra.l’

16 The word “specific” does not appear in the

conmm ssioners’ coment. It suggests that assault is a
specific intent crinme. However, as we explain below assault,
al though historically defined as requiring an intent to
injure, is not a specific intent crime within the framework of
general and specific intent.

17 Wlliams asserts: “ln 1872, attenpt apparently had three
possi bl e definitions: (1) ‘[a]n endeavor to acconplish a crine
carried beyond nere preparation, but falling short of
execution of the ultimte design in any part of it’ (1
Bouvier’s Law Dict. (1872) p. 166); ‘[a]ln intent to do a thing
conbined with an act which falls short of the thing intended
(ibid.); and (3) ‘an intent to conmt sone act which would be
indictable, if done, either fromits own character or that of
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A. Bouvier’'s Definition of Assault
First, WIlians does not consider the nost rel evant
definition in Bouvier, the definition of assault itself. It

provi des:

“Assault. An unlawful offer or attenpt
with force or violence to do a corporal
hurt to another. [f] Force unlawfully
directed or applied to the person of
anot her under such circunstances as to
cause a well-founded apprehensi on of
i mredi ate peril.”

Aggravated assault is one commtted
with the intention of commtting sone
additional crime. Sinple assault is one
conmmtted with no intention to do any ot her
injury.” (1 Bouvier Law Dict., supra, at p.
152; italics in original.)

This definition does not contain the natural and probable
consequences | anguage at issue in the “attenpt” definition
It distinguishes between an aggravated and a sinple assault by
the nature of the required intention. An aggravated assault
is one commtted with the intention of commtting sonme
additional crinme. By contrast, a “[s]inple assault is one
commtted with no intention to do any other injury.” W read
this to nean “with no intention to do any other injury” than
the one addressed by a sinple assault, to wit a “corporal

hurt.”

its natural and probable consequences’ (ibid).” (26 Cal.4th at
pp. 785-786.)

25



Since the mental state for assault is contained in
Bouvier’s definition of assault, it would be odd to find
anot her and contradi ctory nmeaning in the definition of
attempt. There is none. Rather, a full reading of the
Bouvi er definition shows it reflects the traditional

definition of an attenpt.

B. Bouvier’s Definition of Attenpt
The definition of attenpt in Bouvier begins with the
foll owi ng | anguage, which expresses the ordinary definition of
a crimnal attenpt, an attenpt to conmt a crine, carried
beyond nere preparation, the intent being to acconplish the

crinme. (See now § 21la.)

“Attenmpt. [1] In Crimnal Law. An
endeavor to acconplish a crine carried
beyond nere preparation, but falling short
of execution of the ultinmate design in any
part of it. [Citation.] [f] An intent to
do a thing conbined with an act which falls
short of the thing intended.” (1 Bouvier’s
Law Dict., supra, at p. 166.)

The purported third definition, upon which WIIlians
relies (26 Cal.4th at p. 786), then reads as follows:

“To constitute an attenpt, there nust
be an intent to commt sone act which woul d
be indictable, if done, either fromits own
character or that of its natural and
pr obabl e consequences, . . . .7 (1
Bouvier’s Law Dict., supra, at p. 166.)

This is not a conplete definition. |In Bouvier there is
a comm after “consequences.” The comm is followed by

citations, then a sem colon and the follow ng qualification:
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“an act apparently adapted to produce the result intended .
." (ltalics added.) The “act” referred to is that which
precedes the qualification, nanmely “sone act which would be

indictable, if done, either fromits own character or that of

its natural and probable consequences . . . .” Thus, the
provi sion actually reads: “To constitute an attenpt, there
must be an intent to conmt sonme act . . . apparently adapted
to produce the result intended . . . .” The “result intended”

nost certainly refers to what Wllianms clainms is the second of
the definitions in Bouvier, “[a]l]n intent to do a thing
conbined with an act which falls short of the thing intended.”

Thus, the natural and probabl e consequences | anguage,
upon which WIllians relies, has nothing to do with the nental
state required for an assault. Read in context it has to do
with the causal relationship of the act which constitutes the
attenmpt to the crine intended.

The faulty definition of attenpt from Bouvier is the
springboard fromwhich WIllians |aunches its analysis of the
mental state required for an assault.

|V
The Meani ng of Attenpt
In the Law of Assault

WIllianms derives the nental state for assault fromthe
proximty of the assaultive act to the conpletion of the

offense, i.e., to a battery, a “consummated assault,” and

di stingui shes that causal relationship fromthe causal

relationship of a general crimnal attenpt to the harm
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i ntended, the crine attenpted. WIllianms says: “[C]rimna
attenmpt and assault require different nmental states. Because
the act constituting a crimnal attenpt ‘need not be the | ast
proxi mate or ultinmate step toward comm ssion of the

substantive crime,’” crimnal attenpt has always required ‘a
specific intent to commt the crinme.” [Citation.] 1In
contrast, the crinme of assault has always focused on the
nature of the act and not on the perpetrator’s specific
intent. An assault occurs whenever '“[t]he next novenent
woul d, at least to all appearance, conplete the battery.”’
[Citation.]” (26 Cal.4th at p. 786, orig. enphasis.)

“Thus, assault ‘lies on a definitional . . . continuum of
conduct that describes its essential relation to battery: An
assault is an incipient or inchoate battery: a battery is a
consummat ed assault.’” [Citation.] As a result, a specific

intent to injure is not an elenment of assault because the

assaul tive act, by its nature, subsunmes such an intent.”18

18 The | ast sentence repeats the point nade in People v.
Col antuono, that “[i]f one conmts an act that by its nature
will likely result in physical force on another, the

particular intention of commtting a battery is thereby
subsunmed.” (7 Cal.4th at p. 217.) 1In Colantuono this view was
derived from Perkins on Crimnal Law (2d ed. 1969) chapter 2,
section 2, at pages 118-119, which refers to the wholly

di fferent notion of an oblique or ascribed intent, one
characterized by the certainty, not the |ikelihood, that the
harmwi || be caused by the application of physical force.

(See Col antuono, supra, at pp. 217-218; cf. People v. Snith,
supra, 57 Cal.App.4th at pp. 1484-1487.)

| f the paragraph does not refer to an oblique intention
but to an element of the offense, it would constitute a
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(26 Cal.4th at 786.) W I lianms assunmes that unless there is a
specific intent to commt a battery there can be no general
intent to conmt a battery and the distinction turns on the
proximty of the assaultive act to a battery.

The difficulty with this reasoning is the proximty of
the assaultive act to a battery is a causal relationship which
is expressed in the separate requirenment in section 240 that
the attenpt nmust be “coupled with a present ability” to conmt
a violent injury. In other words, the proximty required for
an assault is not found in the neaning of attenpt but in a
separate el enment of the assault definition.

Accordingly, the term“attenpt” in assault bears the sane

mental state as “attenpt” in the law of crimnal attenpts, the

concl usive presunption without the necessity that the jury

determ ne the elenment. As People v. Hood cautioned: “'The
fact that one elenment of a crinme may be inferred from proof of
anot her does not decrease the number of elenments.’” In the

crimes of sinple assault and assault with a deadly weapon, the
jury may infer from defendant's conduct that he entertained

t he necessary intent to commt an injury. Such an inference
does not affect the nature of that intent or determ ne what
significance should be accorded to evidence of intoxication.”
(Hood, supra, 1 Cal.3d at p. 458, fn. 7; italics added.) O
course, under a substantial evidence review the “intent nmay
then be inplied fromthe doing of the unlawful act.” (People
v. MCoy (1944) 25 Cal.2d 177, 194-195.) A “court’s duty [is]
to see to it that the jury are adequately inforned on the | aw
governing all elenments of the case submtted to themto an
extent necessary to enable themto performtheir function in
conformty with the applicable law.” (People v. Sanchez
(1950) 35 Cal.?2d 522, 528.)

I n any case, subsum ng an intent to injure nmakes sense

only if such an intent is an elenent of the offense and
WIllianms holds that it is not.
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two attenpts being distinguished by the separate requirenent
of a “present ability.” An attenpt ordinarily connotes an
intent to acconplish that which is attenpted. (See Hood,
supra, 1 Cal.3d at p. 457 [The “word *attenpt’ in Penal Code
section 240 strongly suggests goal -directed, intentional
behavior.”].) In this sense both a crimnal attenpt and an
assault require an intent to commit that which is attenpted. 19
“[T] he definitions of both specific intent and general intent
cover the requisite intent to commt a battery . . . .~

(Hood, supra, 1 Cal.3d at p. 458.)

19 It is theoretically possible to distinguish an attenpted
battery under the |aw of crim nal attenpt and an attenpted
battery requiring, as in section 240, a present ability to
commt the battery. 1In such a case, “two grades or degrees of
attempt to commt a battery should be recognized - one coni ng
very close to the intended victimand denom nated an
‘“assault,’” the other nore renpte and known only as an ‘attenpt
to commt a battery.’” (Perkins, Crimnal Law (3d ed. 1982) p.
172.)

However, under California |aw there is no such offense as
an attenpted battery wi thout present ability. “Since its
first session, our Legislature has defined crim nal assault as
an attenpt to commt a battery by one having present ability
to do so . . . and no offense known as attenpt to assault was
recognized in California at the tine that statutory definition
of assault was adopted. Under the doctrine of manifested
| egislative intent, an om ssion froma penal provision evinces
a |legislative purpose not to punish the omtted act. Hence,
there is a clear manifestation of |egislative intent under
this doctrine for an attenpt to commt a battery without
present ability to go unpunished.” (In re Janmes, supra, p.

522, fn. omtted & orig. enphasis.)

Janmes footnotes the fact “[t]he predecessor to Penal Code
section 664, which provides for the punishnent of attenpts to
commt crinme, was enacted in 1856. (Stats. 1856, ch. 110, § 8,
p. 132.)” (Id. at p. 522, fn. 1.)
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WIlliams fosters the anomaly that an intent to conmt a
battery is required for attenpted battery within the general
law of crimnal attenpts,?20 and for a consunmated battery, but
not for an inchoate battery. A consummated battery requires
an intent to conmt the battery.2l However, “because ‘[a]n
assault is a necessary elenment of battery . . . it is
i npossible to commt battery wi thout assaulting the victim’”
(People v. Ortega (1998) 19 Cal.4th 686, 692, citation
om tted; Col antuono, supra, 7 Cal.4th at pp. 216-217.)
Accordingly, the intent required for assault nust be the sane
as that for battery, since their elements differ only in the

causal relationship to the harmintended. This does not nake

assault a specific intent crine as we next show.

20 There is no such crine under California law. (See fn.
18, supra.)
21 “A battery is any willful and unlawful use of force or

vi ol ence upon the person of another.” (8 242.) A willful use
of force upon another is an intentional application of force.
“IWillfully” refers to “the intent with which an act is done”
and inplies “a purpose or willingness to conmt the act . . .
.” (8 7, subd. 1.) Since the “act” condemned by the statute
is the act of applying force, the nental state is perforce an
intent to conmt that act. (Ashcraft v. King (1991) 228

Cal . App. 3d 604, 611 [“A harnful contact, intentionally done is
t he essence of a battery.”].)

A battery is a general intent crime for the reason set
forth in Hood because “the definition of [the] crinme consists
of only the description of a particular act, w thout reference
to intent to do a further act or achieve a future consequence
.. . .7 (1 cCal.3d at p. 457; see also People v. Col antuono,
supra, 7 Cal.4th at p. 217; People v. Lara (1996) 44
Cal . App. 4th 102.)
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\Y
An Intent to Conmit a Battery
Does Not make Assault a Specific Intent Crine

WIllianms rejects the view that an assault requires an
intent to conmt a battery on the assunption that such an
interpretation woul d make assault a specific intent crine.

Wllianms inplicitly reasons that under the general |aw of
crimnal attenpts an attenpt requires a specific intent to
commit a crime, 22 and, since a battery is a crinme, an intent
to commt a battery would constitute a specific intent crine
contrary to the historic view that assault is a general intent
crime.

The difficulty with this reasoning is that an intent to
commt a battery does not make assault a specific intent
crime. As People v. Hood points out, “Many cases have held
t hat neither assault with a deadly weapon nor sinple assault
is a specific intent crime.” (1 Cal.3d at p. 452, and fn. 4,
listing 30 cases.) The cases cited by Hood include cases
whi ch hold that assault requires an intent to injure or comm:t
a battery, including the 1858 case of People v. MMakin,

di scussed supra.
Since Wllians “reaffirn[s] that assault does not require

a specific intent to injure the victin’ (p. 788.), an issue

22 Section 2la provides: “An attenpt to commit a crine
consists of two elenents: a specific intent to commt the
crime, and a direct but ineffectual act done toward its
conm ssion.”
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| ong settled, 23 the question arises - what does specific
intent have to do with the nental state for assault. WIIlians
answers that it concerns the adm ssibility of evidence of
intoxication. WIllianms refers to “the amendnment of section 22
in 1982 . . . . to make clear that voluntary intoxication
could only negate specific intent and not general crimna
intent. [Citations.] In making this anendnent, the
Legi sl ature intended to preserve existing law, including Hood,
whi ch held that involuntary intoxication is not a defense to
assault.” (26 Cal.4th at
p. 789.)

But Hood makes cl ear that applying section 22 to assault
is not in conflict with the view that assault requires a
mental state of intent to conmt a battery. “[W hatever
reality the distinction between specific and general intent
may have in other contexts, the difference is chimerical in
the case of assault with a deadly weapon or sinple assault.

[s]ince the definitions of both specific intent and
general intent cover the requisite intent to conmt a battery

.7 (lId. 1 Cal.3d at p. 458.)

23 See e.g., People v. Marseiler (1886) 70 Cal. 98 [assault
with deadly weapon does not require proof of specific intent;
evi dence of intoxication may be excluded]; People v. Franklin
(1886) 70 Cal. 641 [evidence of intoxication not adm ssible
regardi ng assault with a deadly weapon.].)
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Hood concerned the admi ssibility of evidence of
i ntoxi cati on under section 2224 to defease the mental state
required for assault and assault with a deadly weapon, which
it describes as an “intent to commt a battery.” (People v.
Hood, supra, 1 Cal.3d at p. 458.)

Hood says “[t]he distinction between specific and general
intent crimes evolved as a judicial response to the probl em of
the intoxicated offender.” (1d. at p. 455.) *“[T]he
definitions of both specific intent and general intent cover
the requisite intent to commt a battery . . . .7 (ld. at p
458.) “Accordingly, [said Hood], on retrial the court should
not instruct the jury to consider evidence of defendant’s
intoxication in determ ning whether he commtted assault with
a deadly weapon . . . or any of the |esser assaults included
therein.” (Id. at pp. 458-459.)

Hood di scusses in detail the conceptual underpinnings of
the specific/general intent distinction. *“Specific and
general intent have been notoriously difficult ternms to define

and apply, and a nunber of text writers recomrend that they be

abandoned altogether. (Hall, General Principles of Crimnal
24 Section 22 sets forth the circunmstances in which

evi dence of voluntary intoxication is adn ssible, a question
for the court. It does not set forth the neasure of the

scienter required for any offense and therefore cannot be the
ground for instructing the jury. The judicial function is to
det erm ne whet her an offense comes within its provisions. |If
so evidence of intoxication is admssible. If not it is
excluded. There is no need to tell the jury anything except
what evidence is adm ssible.
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Law (2d ed. 1960) p. 142; WIllians, Crimnal Law - The Genera
Part (2d ed. 1961) 8§ 21, p. 49.) Too often the
characterization of a particular crime as one of specific or
general intent is determ ned solely by the presence or absence
of words descri bing psychol ogi cal phenonmena -- ‘intent’ or
‘“malice,” for exanple -- in the statutory |anguage defining
the crime. When the definition of a crime consists of only
the description of a particular act, without reference to
intent to do a further act or achieve a future consequence, we
ask whet her the defendant intended to do the proscribed act.
This intention is deened to be a general crimnal intent.

VWhen the definition refers to defendant's intent to do sone
further act or achieve sone additional consequence, the crine
is deened to be one of specific intent. There is no real

di fference, however, only a linguistic one, between an intent
to do an act already performed and an intent to do that sane
act in the future.” (1 Cal.3d at pp. 456-457.)

Hood has never been questioned on this point. Hood' s
formul ati on of the distinction between a specific and a
general intent crinme has been reaffirmed in many cases and has
beconme accepted as the “standard fornmulation . . . .” (People
v. Rathert (2000) 24 Cal.4th 200, 205.) Indeed, WIIlians
gquot es approvingly of People v. Hering (1999) 20 Cal.4th 440,
445 and People v. Rathert, supra, 24 Cal.4th 200, 205, both of
which rely on Hood. *“Thus [says WIlianms], in People v.
Hering, . . . we cautioned against the rote application of the

general /specific intent framework. W have al so suggested

35



that ‘[s]uch classification of offenses is necessary “only
when the court nust determ ne whether a defense of voluntary

i ntoxi cation or mental disease, defect, or disorder is
available . . . .7"" (1 Cal.3d at p. 785, citing to People v.
Rat hert, supra, at p. 205.) WlIllianms, follow ng Hood,
reaffirnms that “juries should not ‘consider evidence of

def endant’ s intoxication in determ ni ng whether he conmtted
assault’ (Hood, supra, 1 Cal.3d at p. 459.)” (26 Cal.4th at
p. 788.)

The question then arises, why should the jury be given an
instruction on general intent as a neasure of an el enment of an
of fense when the purpose of the classification is to determ ne
the adm ssibility of evidence, a judicial function, and that
determ nation was | ong ago made for assault. WIIians
provi des no answer.

Vi
Applying WIIlians
Def endant was Properly Convicted
On the Facts of This Case

In WIllianms, the court considered the instruction given
in this case and found it potentially anbiguous for the reason
“a jury could conceivably convict a defendant for assault even
if he did not actually know the facts sufficient to establish
that his act by its nature would probably and directly result
in a battery.” (26 Cal.4th at p. 790.) Nonethel ess, the
court said that “any instructional error is largely technica

and is unlikely to affect the outconme of nobst assault cases,
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because a defendant’s know edge of the relevant factual
circunstances is rarely in dispute.” (lbid.)

In WIllians, the defendant admtted he fired a warning
shot froma shotgun at a truck behind which was crouched the
all eged victim King, even though he knew King was in the near
vicinity. The shot hit the rear tire of the truck, but not
King. WIllians affirnmed the conviction of assault with a
deadl y weapon, saying: “In light of these adm ssions,
def endant undoubtedly knew those facts establishing that his
act by its nature would directly, naturally and probably
result in a battery.” (26 Cal.4th at p. 790.)

In this case, because former CALJIC No. 9.00 (1994 rev.)
did not require the jury to consider whether the defendant
i ntended a forcible and unlawful touching as a desired
consequence or a consequence known to be substantially certain
to result in such a touching, the jury was permtted to
convi ct defendant of assault if it determ ned, under an
obj ective view of the facts, that an application of physical
force on another person was reasonably foreseeable.

Al t hough the instruction given the jury is anbi guous for
the reason set forth in Wllianms, that it does affirmatively
require that Wight had actual know edge of the fact his
conduct woul d probably and directly result in the application
of physical force to Dircksen and McHenry, the error is
harm ess because he adnmtted his aimwas to scare the putative
victins by driving close to them and admtted this conduct

could be viewed as reckless driving. Since the reckl essness
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required for reckless driving is a higher standard than
negligence, it subsunmes negligence.

We al so conclude the jury was required under the
instruction given to find this conduct would probably and
directly result in the application of physical force upon
Di rcksen and McHenry and there is substantial evidence to
support that finding.

VI |
The Motion To Recuse the District Attorney

Def endant contends the trial court erred in denying his
notion to recuse the district attorney’s office thus denying
hi mthe due process right to inpartial treatnent during the
course of the proceedi ngs agai nst him

Section 1424 provides in relevant part: “The notion [to
disqualify a district attorney] may not be granted unless the
evi dence shows that a conflict of interest exists that woul d
render it unlikely that the defendant would receive a fair
trial.”

A conflict of interest within the meaning of section 1424
“exi sts whenever the circunmstances of a case evidence a
reasonabl e possibility that the [district attorney’s] office
may not exercise its discretionary function in an evenhanded
manner.” (People v. Conner (1983) 34 Cal.3d 141, 148; see
al so People v. Eubanks (1996) 14 Cal.4th 580, 593.)

“[W hether the prosecutor’s conflict is characterized as
actual or only apparent, the potential for prejudice to the

defendant -- the likelihood that the defendant will not
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receive a fair trial -- nust be real, not nerely apparent, and
must rise to the level of a likelihood of unfairness. Thus
section 1424 . . . does not allow disqualification nerely
because the district attorney’s further participation in the
prosecution would be unseemy, woul d appear inproper, or would
tend to reduce public confidence in the inpartiality and
integrity of the crimnal justice system [Citations.]”
(Eubanks, supra, 14 Cal.4th at p. 592, orig. italics.)

““Qur role is to determ ne whether there is substanti al
evi dence to support the [trial court’s factual] findings
., and, based on those findings, whether the trial court
abused its discretion in denying the notion . T
(Eubanks, supra, 14 Cal.4th at p. 594.)

Def ense counsel filed a notion to recuse the entire
district attorney’s office from prosecuting the case agai nst
def endant. Defense counsel noted that Deputy District
Attorney Christine Wnte had obtained a restraining order
agai nst defendant based on allegations that he was “stalking”
her by parking his logging truck in front of her house and had
filed a declaration in support of defendant’s ex-wife’'s
attenmpt to gain sole custody of their children. Based on
information and belief and his own unspecified personal
experi ence, defense counsel clainmed that “the | aw enforcenent
community will make extra efforts to ‘protect their own’

[ Dircksen, an enpl oyee of the Yreka City Police Departnent]
and that, based upon the Defendant’s incident with Christine

Wnte, the District Attorney’ s office, in conjunction with | aw
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enf orcenent, nmay be notivated to exercise its discretionary
function in a non-evenhanded manner.” Defense counsel
suggested the prosecutor’s bias agai nst defendant had al ready
been established by charging himand not McHenry who
instigated the incident.

In Wnte’s declaration in opposition to the notion to
recuse, she stated that after she filed charges agai nst
def endant on June 12, 1996, for the Dircksen and MHenry
incidents, she consulted with the District Attorney before
seeking the restraining order because she thought defendant’s
actions of parking his logging truck in front of her personal
resi dence begi nning on June 14, 1996, was directed at her in
an attenpt to intimdate or to create a conflict of interest
in her capacity as a deputy district attorney. Wnte knew how
to fill out the application for a restraining order because
she had experience in famly |aw prior to becom ng a deputy
district attorney. After obtaining the restraining order, she
renoved herself fromthe prosecution of defendant’s case.

Thereafter, charges agai nst defendant for the Dean
incident2® were filed by Deputy District Attorney Tom
Pet er son.

The court denied the recusal notion, concluding the

appearance of inpropriety was not a proper ground nor was

25 The jury deadl ocked on counts Il through VII involving
t he Dean incident.
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there a sufficient showing to recuse the entire district
attorney’s office.

Def endant argues that because “one of the District
Attorney’s own enployees felt herself a victimof the same
general course of conduct for which [defendant] was being
prosecuted (intimdation by use of a vehicle), the |ikelihood
that the office would be reluctant to plea bargain in a
realistic fashion and to proceed on a weak case is
substantial.” (Fn. omtted.) Defendant clains these
pressures are the sort which denonstrate a reasonabl e
possibility that any deputy would not treat the case in an
i npartial manner.

“Recusal of an entire district attorney’s office has been
found appropriate where intense enotional involvenment in the
case on the part of one or nore enployees of the district
attorney’s office nade a fair and inpartial prosecution
unlikely [citations], and al so where, before taking public
office, the district attorney hinself, not a deputy, was the
attorney for the defendant in matters related to the current
charges, and necessarily | earned confidential information
about the underlying facts during such representation.
[Citation.] Recusal of an entire district attorney s office
is not appropriate nerely because one or nore deputy district
attorneys are witnesses in the case. [Citations.” (People v.
Her nandez (1991) 235 Cal . App.3d 674, 678.) “Disqualification
of an entire prosecutorial office froma case is disfavored by

the courts, absent a substantial reason related to the proper
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adm ni stration of justice. [Citations.]” (ld. at pp. 679-
680.)

Here, there was no evidence one way or the other whether
the reasons for Wnte obtaining a restraini ng order against
def endant had perneated the entire office. Defendant sinply
specul ates that the office would be reluctant to plea bargain
in a serious manner where one of its own had been a victim of
def endant’ s use of a vehicle to intimdate. Sheer specul ation
does not constitute sufficient evidence to recuse the entire
district attorney’s office.

VI
Mbti on for Continuance

Rel ying on People v. Courts (1985) 37 Cal.3d 784
(Courts), defendant contends the trial court erred by denying
his nmotion for a continuance of the trial to permit himto
retain private counsel. Respondent contends the notion was
properly deni ed because no cause was shown for the
untimeliness of the notion or the failure to provide notice.
We find the trial court did not abuse its discretion by
denyi ng the notion.

On Friday, January 24, 1997, defendant made an oral
notion to substitute M. Robert Hoppe as private counsel, in
pl ace of his court appointed counsel, M. Mchael WlIs.

Trial was scheduled to begin the foll owing Monday, January 27,
1997.
Hoppe, speaking by tel ephone from Medford, Oregon,

informed the court that he had not been retained, although he
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expected to be retained |ater that day when a retainer was
delivered. He stated that if retained, he would request a
continuance of the trial date for an unspecified |ength of
time because he was not prepared for trial on Monday, and had
only reviewed the reports on two of the three incidents. He
noted that he had previously been preoccupied with preparing
two other cases for trial, although they had settled. Hoppe
stated he had been initially contacted with respect to
representing defendant about two weeks earlier.

Wel|ls stated that defendant w shed to obtain another
attorney because defendant felt he was not well represented by
Well's, and because they had a difference of opinion about how
t he defense shoul d be conduct ed.

The court asked both counsel why defendant had failed to
conply with Penal Code section 1050, which requires two days
written notice of a notion to continue a trial, or a show ng
of good cause why the requirenent should be waived. (See 8§
1050, subd. (b).)26 Wells advised the court he had only
| earned the previous day that defendant was unhappy with his
representation. Hoppe stated he was attenpting to get full
i nformati on about the charges agai nst defendant and he
bel i eved defendant was acting in good faith and not for
pur poses of delay. Hoppe advised the court he was “trying to

protect nyself a little bit here by making sure I know exactly

26 The statute also requires a show ng of good cause for
t he continuance. (8 1050, subd. (e).)
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what | amgetting into. | believe at this point | amvery
cl ose.”

The prosecutor opposed the notion on the grounds it was
untimely and woul d cause inconveni ence to the People and to
the People’ s 10 witnesses.

The court denied the notion, noting the two day witten
notice requirenment of section 1050 had not been conplied with
and there was no good cause for the failure to conply with the
requi renents. Additionally, the court found that Hoppe had
not actually been retained and the court did not know whet her
he really would be retained. Last the court stated, “[w]e
also have . . . a judge, a jury that has al ready been call ed,
and all of the court personnel necessary to conduct this
trial. And it is an extrenme, and | enphasi ze extrene,
hardshi p upon the court to have this case continued at this
| ate date.”2’ The court therefore denied the notion but
granted defendant the right to retain Hoppe to participate as
co-counsel .

In Courts, supra, 37 Cal.3d 784, Chief Justice Bird,
witing for the majority, reversed a nurder conviction where
the trial court denied the defendant’s request for a
conti nuance made to permt himto retain private counsel. The
noti on was nmade one week prior to trial. Stating that the

right to “the effective assistance of counsel ‘enconpasses the

27 The record shows that Siskiyou County Superior Court was
congested. The trial had been continued once due to a |l ack of
avai | abl e courtroons.
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right to retain counsel of one’s own choosing’” (l1d. at p.
789, quoting People v. Holland (1978) 23 Cal.3d 77, 86), the
court instructed that “[a]jny |imtations on the right to
counsel of one’s choosing are carefully circunscribed. Thus,
the right ‘can constitutionally be forced to yield only when
it will result in significant prejudice to the defendant
himself or in a disruption of the orderly processes of justice
unr easonabl e under the circunstances of the particular case.’”
(Id. at p. 790, quoting People v. Crovedi (1966) 65 Cal.2d
199, 208, italics in original.) However, the court cautioned
that “[t]he right to such counsel ‘nust be carefully wei ghed
agai nst ot her val ues of substantial inportance, such as that
seeking to ensure orderly and expeditious judicial
adm nistration, with a view toward an accommodati on reasonabl e
under the facts of the particular case.”” (Courts, supra, at
p. 790, quoting People v. Byoune (1966) 65 Cal.3d 345, 346.)
The court in Courts also recognized that “[l]imtations
on the right to continuances in this context are simlarly
circunscri bed. Cenerally, the granting of a continuance is
within the discretion of the trial court. [Citations.] A
conti nuance may be denied if the accused is ‘unjustifiably
dilatory’ in obtaining counsel, or ‘if he arbitrarily chooses
to substitute counsel at the time of trial.”” (Id. at pp.
790- 791, quoting People v. Byoune, supra, 65 Cal.2d at pp.
346-347.) In deciding whether the denial of a continuance was
an abuse of discretion, a reviewing court will |ook to the

ci rcunst ance of each case, particularly in the reasons
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presented to the trial judge at the tinme the request [was]
denied.”’” (1d. at p. 791, quoting People v. Crovedi, supra,
65 Cal.2d at p. 207.)

I n concluding that it was an abuse of discretion to deny
the motion, the Supreme Court in Courts found the defendant
had engaged in a good faith diligent effort to obtain the
substitution of counsel well before the scheduled trial date,
the notion was brought one week prior to trial,28 an attorney-
client relationship had been established with retained
counsel, and considerations of judicial efficiency were not
i npli cated because the record failed to show that a
conti nuance woul d have significantly inconveni enced the court
or the parties. (ld. at p. 794.)

Appl ying these principles we find the trial court did not
abuse its discretion by denying defendant’s nmotion for a
conti nuance. Defendant first contacted Hoppe two weeks before
the nmotion and three and one-half nonths after he was first
charged in the superior court. However, he waited until the
eve-of-trial to make his oral notion wi thout giving the
requi site two-day notice or providing good cause for his
failure to give adequate notice. Moireover, at the tine of the
nmotion, counsel had not been retained and was still gathering

information. Consequently, it remained uncertain whether

28 The court found this factor set the case apart from
cases in which the requests were made on the eve-of-trial, the
day-of-trial, and second-day-of-trial. (37 Cal.3d at p. 792,
fn. 4 and cases cited therein.)
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counsel woul d have been retained. Additionally, unlike in
Courts, a continuance here, given the | ateness of the request
and the size and congestion of the trial court, would have

di srupted the orderly process of court adm nistration. A jury
panel for a relatively lengthy trial was already sunmoned and
woul d have to be called off, the People’ s 10 witnesses would
have been i nconveni enced because of varying work, child care,
and vacation schedul es, and a scarce courtroom woul d have been
dark. Accordingly, for these reasons, we find the trial
court’s decision did not constitute an arbitrary abuse of

di scretion.

| X
Def ense Counsel’s Modtions to Wt hdraw

Def endant contends the trial court erred in denying M.
Wells motion to withdraw as defense counsel. Respondent
contends the notion was properly denied. W agree with
respondent.

Wells made two requests to withdraw as counsel of record.
The first was nade during the m ddle of cross-exam nation of a
def ense witness by the prosecutor, inmediately after
def endant’ s Marsden notion (People v. Marsden (1970) 2 Cal. 3d
118) was denied. Wells’ notion was made on the grounds there
had been an irreconcil abl e breakdown i n comuni cati on between
def endant and counsel. Counsel explained in conclusionary
terms that he could not comrunicate with defendant, that
def endant woul d not assist himin his defense, and “he insists

on maki ng noves that are to say detrinmental” to his case.
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Counsel concluded “I can’'t effectively defend him | can’'t
help him” The matter was taken under subm ssion until the
foll owing day when it was discussed at greater | ength.

The next norning, Wells repeated his assertions that he
beli eved he and defendant had “an irreconcil abl e and
i rremedi abl e breakdown of comrunication.” He described
defendant’s efforts to tell himhow to conduct the defense
including his belief that further investigation of wtnesses
was required, defendant’s accusation that the judge and | aw
enf orcenent were against himand that Wells was “in cahoots
with the court.” The court questioned the defense
i nvestigator and was advised that his investigation was
ongoing to the present date.

The trial court found the grounds for granting the notion
had not been nmet. |In particular the court found there had

been nore than adequate investigation and defendant was

receiving the effective assistance of counsel. Counse
advi sed the court that in his opinion, defendant “is receiving
ef fective assistance of counsel.” Wells added, however, that

because defendant did not believe Wells would or could
adequately represent him WeIlIls concluded he woul d not be able
to work effectively with defendant in a manner that defendant
felt was effective. WelIls also thought his inability to
communi cate with defendant would result in a trial that would
become ineffective and “could affect M. Wight's chances of

getting a fair trial.”
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The trial court concluded there had not been an
i rremedi abl e breakdown which could affect defendant’s ability
to receive a fair trial, and denied the notion w thout
prej udi ce.

Later the sanme day, Wells renewed his notion to w thdraw.
He repeated his conclusion that there was now an
irreconcilable and irrenediable conflict in his relationship
wi th defendant. He indicated that defendant had becone
extrenmely angry during the cross-exam nation by the
prosecution of his wife, Amanda Wi ght, and demanded t hat
Wel|'s “stop” the proceedings.?29 This behavior was hindering
Well's ability to hear the testinony. Additionally, during a
break in the proceedi ngs, defendant provoked an angry exchange
with Wells in which he again denounced Wells. Wells caused
his investigator to describe the hallway confrontation.

The trial judge denied this second request noting that he
had repeatedly observed defendant and Wells comrmuni cati ng
effectively during the course of the trial and that Wells was
perform ng in an “exenplary manner.” The court also found
t hat defendant was “a disruptive defendant, and that he is
pl aying ganmes with the court in an effort to delay the
proceedi ngs, regardless of his statement to the contrary. [1]

| feel that M. Wight is manufacturing the difficulties. |

29 Def endant was concerned about the fact the prosecution
had called as witnesses defendant’s wife and son and the
manner in which they were questioned by the prosecution. The
trial court explained that defense counsel had no ability to
prevent that.
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pray that I amincorrect, but I am making that factual
finding.” The court required Wells to continue as counsel.
The right to substitution of counsel is a matter of
judicial discretion unless there is a sufficient show ng that
t he defendant’s right to the assistance of counsel woul d be
substantially inmpaired if his request were to be deni ed.
(People v. Carr (1972) 8 Cal.3d 287, 299; People v. Marsden,
supra, 2 Cal.3d at p. 123; People v. Shoals (1992) 8
Cal . App. 4th 475, 496.) Untineliness of a request, such as one
made md-trial, is a factor that can mlitate against granting
a notion to relieve counsel. The court nust weigh the
def endant’ s request against “the state’'s interest in
proceedi ng with prosecutions on an orderly and expeditious
basis, taking into account the practical difficulties of
assenmbling the witnesses, |lawers, and jurors.” (People v.
Shoal s, supra, 8 Cal.App.4th at p. 497; see also People v.
Carr, supra, 8 Cal.3d at p. 299 [finding notion made on first

day of trial would be an unreasonabl e di sruption of the

orderly processes of justice under the circunmstances].)
VWhere a defendant’s conduct ampunts to a willful refusa
to cooperate, courts will not find grounds for relief of
counsel. (Drungo v. Superior Court (1973) 8 Cal.3d 930, 935-
936.) Simlarly, a lack of confidence in counsel is
insufficient grounds for relief (People v. Wl ker (1976) 18
Cal . 3d 232, 238), as is disagreenment as to trial tactics
(People v. Booker (1977) 69 Cal.App.3d 654, 668-669), or a

di sagreenent over w tnesses. (People v. Lindsey (1978) 84
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Cal . App. 3d 851, 859-860.) Such grounds “do not require
substitution of counsel unless the disagreenent ‘signal[s] a
breakdown in the attorney-client relationship of such

magni tude as to jeopardi ze defendant’s right to effective

assi stance of counsel.’” (People v. Shoals, supra, 8
Cal . App. 4th at p. 497, quoting People v. Robles (1970) 2
Cal . 3d 205, 215.)

The trial court here did not abuse its discretion. There
was no show ng bel ow or on appeal that defendant’s right to
the effective assistance of counsel was in any jeopardy.

Def endant’s mere dissatisfaction and frustration with counsel
are not grounds for allow ng counsel to withdraw. Both
notions were made during the presentation of the defendant’s
case and the second request was nmade after the defense’ s nost
i nportant witness, defendant’s wi fe, had conpl eted her direct
exam nation. In fact, defendant’s concerns involved matters
of trial tactics and other matters beyond the control of

def ense counsel, nanely cross-exam nation by the prosecution
of defendant’s wife. G ven the |late hour of the notions and
defendant’s failure to establish that his right to the

assi stance of counsel would be substantially inpaired if
counsel’s requests were denied, we find no abuse of discretion

by the trial court.
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DI SPOSI TI ON
The judgment is affirnmed. (CERTIFIED FOR PARTI AL
PUBLI CATI ON.)
BLEASE , Acting P. J.

We concur:

SI M5 , J.

MORRI SON , J.
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